THE WITNESS:  They were in good condition.

JUDGE KOUTRAS: You found nothing wrong with the
cables insofar as any permissibility or anything
like that? The cables were in good condition?

THE WITNESS:  The cables were in good condition.
The settings were proper for instantaneous trip
at the breaker.  We looked at that.

In response to further questions concerning his
"unwarrantable failure" finding, Mr. Smith explained that it
was his opinion that the section foreman should have been
aware of what was going on in his section.  When asked to
explain why he attributed the violation to a "prior shift,"
he explained that when he issued the order he did not know
who was responsible for the condition, but that he later
ascertained that the shift immediately prior to the one when
he found the pump had actually installed the pump.  He identified
this shift as the midnight to 8:00 a.m. shift on June 1,
and that is when the actual violation took place (Tr. 153).
When asked whether he had spoken to the previous shift foreman,
he replied as follows (Tr. 153-154):

JUDGE KOUTRAS:  Did you speak to the Foreman

on that shift, the 12 to 8 shift, before you issued

the Citation?

THE WITNESS:  No.  He was gone.

JUDGE KOUTRAS:  He had left the mine completely?

THE WITNESS:  At that time, yes.

JUDGE KOUTRAS:  On a situation like this where
you have some circumstantial evidence that may
have occurred on the previous shift, would there
have been anything to preclude you from waiting
until you contacted that Foreman before you
issued the Citation?

THE WITNESS:  In this particular instance, with

this particular violation, I would say "No."

I think the facts were there.  The pump was there.

There were no temporary supports there.  There were

no warning signs there to indicate the unsupported

roof.

JUDGE KOUTRAS:  But the essence of the violation
is, assuming all that's correct, what you just said,
but the essence of the violation is that you
presumed that someone had walked under unsupported
roof to put the pump there.

554 order, but the section was reported "safe" before
